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Challenging
The Incumbents

QIwas nominated as a candidate
for the board of our building by
some shareholders. I asked the
management company to put my
name on the ballot before distrib-
uting the proxies. It didn’t; only
the names of the current board
members are on the proxies. Is
thislegal?

A “The board generally deter-
mines the eléction procedures,
including nominations;” said
Kenneth Jacobs, a co-op and con-
domininm lawyer with offices in:
Manhattan and Yonkers.

Prozies are usually sent out
with the notice of the annual
meeting, he said, and ballots are
given out at the meeting itself. -

; ' “Frequently, proxies will only
B : contain the names of incumbents
! who are running for re-election -

: ' and additional nominations can
only be mads at the annual meet-
ing,” Mr. Jacobs said.

“So both the proxies and the
printed ballots will contain the
names of the'incumbents, but
voters must writein the names of
additional nominees. This may
; put challengers at a disadvan-
tage, but itis notillegal” -

; JAY ROMANG.
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AfterEnergy Costs
Have Gone Down

6 ] live in a Bronxvyille co-op, and
we have had our maintenance
-fees increased twice in the.past
two years to account for the dras-
tic increase in energy costs. With
energy costs having recently
réached five-year lows, shouldin’t
my board decrense the mainte-
nance obligations? It seems as
though boards rarely ever consid-
er decreasing maintenance fees,
and that doesn’ seem fair; partic-
ularly during a recession. '

A"Co-ops have thelegal right to
decrease maintenance charges,
but in practice rarely do,” said
Kenneth Jacobs, areal estaie

.. lawyer with offices in Yonkers
and Manhattan, .

Mr. Jacobs says that even if en-
ergy costs have gone down, other
operating-cost increases usually
eatup the savings.

. #Sprplus funds are generally

- fnoneled tothe building’s reserve

“fina or used to reduce next
year's mainfenanceincrease;” he
said. And in a recession, boards
consider it even more important
to build up a cushion againstin-
creased shareholder defanlts.

The writer should also remem-
ber that Board memberspay
maintenance, too, so the board
usually wants to keep charges as
low as possible. The painthe
writer feelsis shared equally by
them. '
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A Standoff
Eetween Co-op and Cable

Q The cable wires to my condo unit are
tooold to maintain a digital feed. The ca-
ble comparty wanis o letier from the
board permitting access to the cominon
property to repair my cable, The board
wants q letier from the company indem- 3
nifying the board from liability in cuse of
an accident, Neither side will budge, and
I will soon be without television or inter-
net access. What are my rights?
A “Under state law, a cable-television
company has aright of access to private
property in order to repair and maintain
its facilities,” said Kenneth Jacobsza-
real estate lawyer with an office it Man-
hattan, But, he added, the law provides
that the condo can require the cable
company to indemnify the landliord
against injury or property damage,

i service is interrupted because of

“the condominiym’s denial of access, the

homeowner should ask the state’s Pub-
lic Service Commission to intervene, -
The commission will determirie what
demands each party can reasonably
make, The commission’s help linefor -
complaints is 1-800-342-3377.
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Can the Sponsor Vote
For His Ex-Wife?

q The ex-wife of the sponsor of our Queens co-op re-
cently purchased an apartment in our building and
wants to serve on the board. The sponsor is no long-
er eligible to designate a board member.

Can the sponsor vote his shares in support of
his “ex” if he is paying her, let’s say, alimony or child
support?

A “The bylaws determine whether the sponsor can
vote its shareg for nonspoensor candidates in elec-
tions of directors,” said Kenneth Jacobs, a co-op
and condominium lawyer with offices in Yonkers
and Manhattan.

Sometimes, Mr. Jacobs said, the bylaws con-
tain restrictions that may bar the sponsor from
casting votes for any shareholder other than a
sponsor affiliate. .

“If the bylaws merely state that the sponsor
will not exercise ‘voting control’ over the board af-

ter a certain period of time — a more common pro-
" vision — then under current case law the sponsor
has the right to vote his shares for anyone as long
as his votes do not result in a board majority com-
posed of principals, business associates and mem-
bers of the immediate family of the sponsor,” Mr.
Jacobs said.

“The ex-wife no longer seems to qualify as 4
principal, business associate or family member of
the sponsor,” he said. “In that case, she should be
treated like any other candidate and the sponsor
should be able to vote for her unless the bylaw:
specifically prohihit it.” :
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Board Allows an Owner
To Fence Part of Lawn

QI live in an 850-unit garden-type co-op
that has a number of duplexes with front
and rear doors. There are lawns in front
and in the rear, all'of which are common
arens. Recently, the board of directors
gave permission for a shareholder o en-
close the lawn at the rear of his duplex
with a fence, Did the board overstep its
authority?

A Generally, a co-op board has the right
to incorporate space not pre; vmusly cov-

ered by a proprietary lease into ;an
apartment, said Kenneth Jacobs, a ¢y
op. lawyer with offices in Yonkers angd;
Manhattan. In most cases, he said, the.
board will allocate addmonal shares for
the space and will receive payment
based on fair market value. ~erg

If the board did not demand compeny
sation and did not allocate additional

shares (which would result in higher

maintenance), it could be considened
negligent. * il

In addition, if it acted in bad faith;db
could be liable for a breach of fiduciary:

* duty, which could snbject board memd

bers to personal liability. n b



THE NEW YORK TIMES, SUNDAY, JUNE.24, 2007

04

Can a Co-op Regulate Children’s Play'time?.

Q My family lives in a co-0p af the
end of a dead-end street. In the
warmer weather, with parental su-
pervision, the children (including my
daughter) play outside our building.
Some of the other residents in our co-
op are unhappy with the noise the
children make and are trying to stop
them from playing outside the build-
ing.

One resident has proposed stop-
ping playtime at 7 p.m. I know a co-
op can make whatever house rules it
wants, but can it ban children from
playing on a public street?

A “Most proprietary leases include
house rules prohibiting disturbing
noises in the building,” said Kenneth
Jacobs, a co-op lawyer with offices in
Yonkers and Marhattan. “And most
prohibit residents from doing any-
thing that would interfere with the
comiort or convenience of other resi-
dents.” ' .
But since the children are playing
on a public street, Mr. Jacobs said,
such a rule would probably not apply.
“The board might argue that it has
the general authority to prohibit an-

noying behavior that affects other
building occupats regardiess where
it occurs,” Mr. Jacobs said. “But.sef-
ting the boundaries of such anthority
would be difficult.” )

He noted that if the shareholders
pass an amendment to the prdprie-
tary lease prohibiting their childven
from playing outside ,the building N
during certain hours, such an amend-
ment might be enforced as a privite
contract between the co-op amd its:
owners. “But I would not be confident
of such a result,” Mr. Jacobs said.

' JAY ROMANO
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“Barring Owners From Meetings

' @ My condominium does not allow residents

to attend board meetings. I understand why -

a board would not want residents present
when common-charge arrears are dis-
cussed, but our board says residents may
not attend any board meetings at ail.

The condo’s attorney said that attorney-
client privilege prevents the board from al-
lowing this. Can this be true? I know people
in other condo communities who are al-
lowed to attend board meetings.

A “There is'no legal requirement for a condo
board to allow unit owners to attend board
meetings,” said Kenneth Jacobs, a cb-op and
condo lawyer with offices in Yonkers and
Manhattan “And there is no ‘attorney-client
privilege’ that would require matters dis-
cussed in a board meeting to remain confi-
dential unless the condo’s attorney were
present, and that rarely occurs.”

Mr. Jacobs contends that there may be

+ sound reasons for barring nonboard mem-
bers from meetings. “The privacy of unit
owners must be protected,” he said, “And
many topics come up besides arrears that
could inadvertently embarrass a unit own-
er” Tn addition, he said hoard members
must be free to express their personal views
without worrying whether those views

" might antagonize their neighbors.

Mr. Jacobs noted that some boards do al-
low unit owners to attend meetings before
the board goes into executive session. “Usu-
ally, though, the topics addressed at that
portion of the meeting are carefully chosen
to avoid privacy concerns or sensitive build-
‘ing issues,” he said. While most boards al-
low owners to review meeting minutes, he
added, they are typically heavily edited to
avoid privacy concerns. -



THE NEW YORK TIMES, SUNDAY, OCTOBER 22, 2006

Q&h

@ I live in a town-house development
in Westchester County. Each owner

owns his or her own home and lot,.
and there is a homeowners’ associa- "

tion that owns and maintains some
common areas. Is there any way the
association can impose a “flip tax”

or a move-in charge to raise addi-

tional revenue?

A Kenneth R. Jacobs, a co-op and
condo lawyer with offices in Yonkers
and Manhattan, said that under the
state’s Not-for-Profit Corporation
Law, a homeowners’ association
may be given the power under its
certificate of incorporation or by-

Jaws—te—charge dues—and—assess-

laws to provide the necessary au-
thority. . C
Mr. Jacobs added that 2 homeown-

. ers’ association also has the author-

ity to charge fees for services — co-
ordinating move-ins and move-outs,
for example, or issuing new rnem-
bership certificates, but the fees
should be reasonable for the service
provided. .

ments, to impose fines and reason-
able penalties and to charge initia-
tion fees.

“An initiation fee is like a flip tax'

but payable by the incoming mem-

ber,” Mr. Jacobs said. “So the letter

writer should examine the associa-
tion’s certificate of incorporation
and bylaws to see what authority the
board has been granted.”” -

If those documents do not give the
board the authority to irnpose such a
fee, it may be able to amend the by-
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Special Assessiments
in Condominiums

Q! live in a condominium develop-
ment in Westchester County. My con-
do monagement has sent me notice
of a one-Hme ‘nssessment of approxi-
mately $5,000 to reroof my unit. The
board never budgeted for replacing
the roofs even though the units are 20
yearsald.

What are our obligation’; to pay
this cost whether. or not a unit owner
can afford the assessment? ... Ren
Rnﬂzfuss,?iomers, N.Y.

A Kenneth J ar:obs, a real estate law-"
yer with offices i Yonkers and Man-
hattan, sald condominium bgards
generany have the power to assess
unit owners as néeded to pay the
costs- of operating a.nd mamtammg

. the cunﬁcm.mlum.

“While cundcmlmum assu:xatinns
typxcally include ongoing uperahng

costs in the monthly common

charges, they usually levy special as-
sessments for nonrecurting capital
costs,” Mr, Jacobs said, adding that
reroofing condomininm tmits wonld
typleally fall within the latter catege-

He noted, however, that some con-
dominfiums® declarations or bylaws*
impose restrictions on assessinents,
such as by requiring homeowner ap-~-
proval for assessments for. capital
casts over a certain amount. “The
letter writer should check the gov-
erning docuwments to ‘verlfy whether

. unit owner approval is reguired for

such a sizable assessment," Mr. Ja-
cobs said.

Addreis questions to Real Estate
Q&A, The New York Times, 229 West
43rd Street, New York, N.Y. 10036,

or by e-matil to realestateqa@
nytimes.coni. Answers can be given.
only through the column. Please in-
clude name, address and daytime .
telephone. Names of letter writers
will be used3fter printed questions.
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YOUR HOME

Court Backs Condos

On Sale Restrictions

By JAY ROMANO

SHORT, five-paragraph ruling
Arendered by a unanimous ap-
pellate court last month has
taken many of New York’'s co-op and
condominium lawyers by surprise.
Indeed, somie of those lawyers say,
the decision blurs the differences be-
tween co-ops and condos and could
be used to change the way condomin-
inm apartments are sold and leased.
The decision, issued on May 31 by
the Appellate Division, First Depart-
ment, which covers Manhattan and
the Bronx, in the matter of Demnchick
v. 80 East End Avenue Condornini-
um, upheld an amend-
ment to the condo’s
bylaws that prohibit-
ed sales or leasing of
certain apartments to
anyone other than
current owners. Its
decisions are binding
on lower courts in-
those boroughs, and
may influence rulings
elsewhere.
“In my opinion, the
decision is a radical departure from
previously prevailing notions of a

1 condo’s rights and powers,” said

Aaron Shmulewitz, 2 Manhattan co-
op and condominium lawyer. “There
is no question that this decision
opens the door to condos being able
to impose conditions for sales and
leasing that are more akin fo those
typically imposed by co-ops.”

Scott Greenspun, a Manhattan
lawyer who represented the condo,
said that the case involved the 43-
unit condo at 90 East End Avenue, at
83rd Street, which had been market-
ed by the sponsor as having many
dmenities, including a small number
of studio apartments that could be
used for owners' household help. The
bylaws did not impose restrictions on
the future sales of the studios, but
some owners were advised that the
apartments were intended as amen-
ities for existing unit owners and
could not be sold to outsiders.

When a unit owner was consider-
ing selling a studio to an outsider, the
condo adopted an amendment to the
bylaws that specifically restricted
sales or leasing of the studios to unit
owners. Jules Demchick, a real es-

tate developer who owned a four-
bedroom and a studio, objected and
sued. A lower court agreed with him
and struck down the amendment as
unreasonable, but the Appellate Divi-
sion reversed that decision and is-
sued a broad opinion that could have
a major impact on condos, ruling
that “to preserve the character of the
condominium” the association could
impose what amounts to a signif" -
icant restriction on sales or leasing. *

Arthur I. Weinstein, a Manhattan
lawyer who is vice president of the
Council of New York Cooperative
and Condominiums, said that the’
case involves a centuries-old legal
principle that prohibits “unreason-
able restraints on alienation.”

“In other words,
you can't sell a piece
of real estate to some:
one with a restriction-
saying it can never be
resold or leased,” he
said. And, since con-
dos are real estate,
that principle has
been the primary rea-
son condo owners, un-
like co-op sharehold-

TomBloom  ers dg not need board
approval for sales. Mr. Weinstein
noted that while the courts have'
sanctioned certain “reasonable” re-
strictions on condo units, like the
‘board’s use of the right of first refus-
al on sales and leases, the geneéral be-
lief was that a rule that iraposed a
broad prohibition would not be con-,
sidered reasonable.

Kenneth Jacobs, a co-op and con-
dominium lawyer in Manhattan and
Yonkers, said that the court could
have limited its decision to the facts;
of the case but didn't, and that the de-
cision’s impact could be far-reach-
ing, The ruling, he said, could be used
by condos to impose a flip tax on the
sale of an apartment, or to exercise
control over prospective buyers.

“If you can preserve the character
of the building by restricting sales of
certain apartments to only those who'
already own in the building, why.
couldn’t you use the same rationale’
to impose financial conditions on,
sales as well?” he said.

Mr. Greenspun, the condo’s Iaw;
yer, said that at this point no appeal,
has been filed Calls to Mr. Dem-~
chick’s lawyer were not returned.
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THE CONDO BOARD WANTS $20,000

Q My aumt owns a one-bedroom condo in White Plains. She just received a letter from the board
requiring her to pay. 20,000, her share of an estimeted $1 million mold-cleanup project. My aunt and her
condo neighbors, mary of them elderly, have been shown no documentation. Is there a commission in
Westchester that regulates condominiums and irvestigates such matters? ... Gary Golio, Ossining, N.¥.

A Xenneth R. Jacobs, a real estate lawyer with offices in Manhattan and Yonkers, said no governmental
agency in New York reviews the propriety of a condo board’s actions after the sponsor gives up control.
«The decisions of a board are governed by the business judgment of its members and by the
declaration and bylaws of the condominium,” he said. Mr. I acobs added that the letter writer’s aunt should
_check those documents to determine whether the board is restricted from imposing assessment in excess of
a certain amount of money without prior approval by the unit owners. ‘
“f such a limit exists, the unit owners can challenge the assessment’s legality in court,” he said.

" Otherwise, he said, the board’s actions can be challenged only for negligence or breaches of fiduciary duty .

such as bad faith or conflicts of interests.
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A PARKING SPACE IN A CONDO

Q Ilive in a town house condominium. I have a one-car garage. When I bought the condo I was single,
and the garage was adequate. Now I am married, and we have two cars.

1 wish to pave a small area of my lawn adjacent fo my driveway so that we can park one of our cars
there. Other units with one-car garages have a paved area on their Iawn for parking of another car.

The board has refused permission for me to do this and says that the units that have one had their area
built by the developer. Can they do this?...Jack Thaw, White Plains.

A Kenneth R. Jacobs, a condominium lawyer in Yonkers, said that the area described by the letter
writer would probably be considered a imited common element. And typically, he said, condominium
documents provide that any changes to a limited common element are subject fo board approval.

At the same time, he said, it is possible that the condominium documents provide that the board may o

not “unreasonably” withhold its consent. .
If this is the case, the letter writer may be able to claim that since other units have extra parking areas,
" it is unreasonable for the board to withhold consent for his. ' :
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LETTING ONE’S SISTER LIVE IN A CO-OP

Q My younger daughter owns shares o a one-bedroom co-op in Yonkers. She moved from the co-op to a
different neighborhood, but uses the co-op as a place to do her free-lance writing. My older daughter
needs a place to live for a few months, and using her sister’s apartment seemed an ideal solution. But the
daughter who owns the apariment was told that if she doesn’t live there, whether her sister lives there or
not, ‘the board could evict her, take her shares, and sell them. Can the board do that? ... Carmella

Cammarota, Mount Vernon, N.Y.

A XKenneth Jacobs, a Yonkers co-op lawyer who also has offices in Manhattan, said that whether the
owmer’s sister can live in the apartment alone depends on the specific language in the co-op’s proprietary
lease. Most leases, he said, provide that the apartment can be occupied by the shareholder and members of
the shareholder’s family. The courts are split, however, as to whether that provision requires that they live
in the apartment at the same tire. '

So, he said, the older sister’s living in the apartment alone might be considered a violation, depending
on the court’s interpretation of the lease.

Another question is whether the owner of the apartment can be evicted and lose her apartment for not
living there herself. A

“[ can’t imagine a board taking that position,” Mr. Jacobs said, adding that while a co-op may prohibit
a shareholder from subleasing an empty apartment, it cannot force the shareholder to sleep there herself.
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FIXING A BASEBOARD IN A CO-OP UNIT

Q My late husband and I bought a co-op apariment in 1985. With the knowledge of the sponsor, we
replaced the radiators with baseboard heaters. This winter, the baseboard in my bedroom did not give off
any heat. When I called the managing agent, he called in a plumber to fix the problem. The plumber had
10 come three times before the heat worked, and the managing agent has advised me that I am liable for the
cost. My question is: Since the sponsor knew about the replacements, am I still obligated to pay the bill?
... Joyce D. Manner, Larchmont, N.¥.

A Kenneth R, Jacobs, a co-op lawyer with offices in Yonkers and Manhattan, said that in most cases, a
co-op corporation is responsible for repairing and maintaining the hearing system in a building only up to
the point where it exits from the walls info ‘an apartment. Moreover, Mr. Jacobs said, most proprietary
leases provide that a shareholder who replaces a fixture or system that the co-op would otherwise repair
takes over responsibility for fixing and maintaining that installation.

S0 the writer would be responsible for fixing problems with the baseboard system,” he said, adding
that the fact that the sponsor knew about the alteration does not change the writer’s obligations under the
proprietary lease. “The sponsor’s knowledge might be used to show that the corporation consented to the
alteration, but it does not mean that the co-op agreed to be responsible for it after the work was completed.”




~ QUESTIONS & ANSWERS

Use of the STAR Abatement
Our co-op owners were just noti-
fied that the board has decided to
appropriate the New York state School
Tax Relief (STAR) tax abatement due to
us for 2001/2002 and 2002/2003 as an as-
sessment to do work on the building. Is

this legal? We are also getting a mainte-

nance increase as of April 1st.

I applied last August for the Senior
Citizen, Homeowners' Exemption
(SCHE) property tax exemption, for
which 1 qualify on all counts—over 65
years, income below maximum level,
etc. I understand that if I get this relief 1
automatically qualify for the “enhanced
STAR” exemption. Although I mailed the
applications last August, I've had no re-
sponse, nor has my managing agent
heard anything from the city.

Please give me any advice on this
matter-—especially about the board’s
confiscation of our two STAR refunds
and calling them assessments.

—NManhattan Shareholder

Acobs, a partner at Smith, Buss & Ja-
cobs, LLP, with offices in New York City

According to Attorney Kenneth Ja-

and Yonkers, “The
STAR exemption
program, as ap-
plied to coopera-
tives, E.o‘in_mm
that the assessor
will credit'the indi- -
vidual exemption }
against the taxes
assessed agalnst
the building. After receiving the exemp-
tion, the cooperative corporation is to
credit the reduction in real property.
taxes attributable to each eligible share-
holder against the share of the co-op’s
taxes otherwise chargeable to the
shareholder. ’
“Only shareholders of the coopera-
tlve who use the unit as their primary
residence are eligible for STAR. Based on
information previously furnished by the
co-op, the municipality usually credits
the rebate and provides a list of eligible

shareholders to the cooperative, togeth-

er with the credit allocable to each.
_ “"Many cooperatives elect not to re-
turn any money to their shareholders.

Instead they take a “shortcut” by as-

sessing all m:mﬁmro_am«m%o:m_:% the

amount of the credit, mmn_ apply the

.STAR credits due to individual share-

holders against the assessment. Since
all shareholders must be assessed
equally based on their share ownership,
though, this leads to some inequities.
For example, a shareholder that does
not use the unit as his primary resi-
dence will have to go out-of-pocket
again to pay the amount of the assess-
ment rather than having a credit ap-
plied. On the opposite end, if a share-
holder is entitled to an “Enhanced
STAR" credit (which exceeds the typical
STAR credit), they may still be entitled

to a credit even after applying the as-

sessment. -

“You.probably fall in‘the-latter cate:
gory now, éven if you didn’t in 2001/02
or 2002/03. Therefore you should ask
management to verify the amount of the
credit that you are entitled to and the
proportional share of the assessment. If
they don’t match, you should get an ad-
ditional credit. The bottom line is that
the credit and the assessment should
be applied separately in order to avoid
inadvertent overpayments by share-
holders.

“I also note that many cooperatives
are caught short in maintenance due to
the STAR credit and other municipal
real estate tax rebates. They take only
their net real estate taxes into account
in setting their budgets. Therefore,
when it comes ﬁBm to return maoney to
individual shareholders they scramble
for funds and have-to impose the addi-
tional assessment.”
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'RULES ON ELECTING BOARD MEMBERS

Q Ilive in a co-op building in Westchester County. We recently had owr annual meeting to elect board
members. The current board announced at the meeting that if someone works for the co-op, or is related to
someone who works for the co-op, he or she cannot sit on the board. Can the board do this without
changing the bylaws? ... Mark E. Cummings, Bromnxville, N.Y.

A Kenneth R. Jacobs, a co-op lawyer with offices in Yonkers and Manhattan, said that the rules
establishing qualifications for board candidates are more than administrative policies that can be arbitrarily
changed by the board. “Most bylaws expressly state who may serve on the board,” Mr. Jacobs said. “And
to impose additional qualifications would require a change in the bylaws.” But, he said, while some bylaws
permit amendment only by shareholder vote, others allow amendment by a vote by the board.

As a result, he said, the letter writer should determine the situation in his co-op. If a shareholder vote:
is required, he said, then the board has exceeded its authority. :
But, he said, since the new policy penalizes a person merely because of a family relationship with a
. building employee, and was apparently announced only on the night of the annual meeting, there is a good
. chance that a court would deem the change arbitrary and invalid. '
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Sunday March 23, 2003 ' | . .

A LENDER LOSES A STOCK CER_TIFICATE

Q I am refinancing my co-op morigage and have a commitment from a new lender. The lender holding
my current morigage discovered a week before the closing that it has lost my stock certificate and
proprietary lease and needs to give me an affidavit so that the co-op board can issue a new certificate. 1
am exposed to losing my commitment. In addition, there is a cost fo obtain the new stock certificate, and
there is a requirement that the managing agent attend the closing — at additional cost to me — because I
cannot obtain the original stock certificate and the new one will have to be handed over by an agent for the
board. What recourse to I have against the current lender? ... Thomas Molnar, Scarsborough, N.Y.

A Kenneth R. Jacobs, a co-op lawyer with offices in Manhattan and Yonkers, said that according to
most co-op loan documents, the lender has an obligation to deliver a borrower’s stock and lease upon
_satisfaction of the loan. So, Mr. Jacobs said, the lender may very well be liable to the letter writer for any
.actual damages incurred because of the lender’s inability to comply with the requirement.

“In our experience,” Mr. Jacobs said, “lenders who have lost the certificate and iease for a loan will
pay any reasonable additional charges the borrower may incur in replacing the original stock and lease.”

So, he said, the first thing the letter writer should do is advise the lender of any expenses incurred as a
result of the loss of the documents and ask to be reimbursed. “If all else fails, the letter writer can seek
compensation from the lender by filing an action in small claims court,” M. Jacobs said.
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Sunday December 22, 2002 .

FORCING A VOTE AT A CONDO MEETING

Q At the recent anmual meeting of our condominium 's unit owners, the president of our board refused to
Jet us vote on a nonbinding resolution that had been circuloted. The president insisted that we could not
vote on any matter not on the agenda, even during the new-business part of the meeting. Is this true? If so,
how can the unit owners express their collective opinions? ... William R. Guggisberg, Somers, N.Y.

A Kenneth R. Jacobs, a co-op and condo lawyer with offices in Manhattan and Yonkers, said that the
rules regulating the conduct of annual meetings are generally set forth in the bylaws, And while most .

‘bylaws provide that unit owners may not vote on any matter at an anoual meeting unless the substance of

the matter is contained in the notice of meeting, such a restriction typically relates to binding votes only.
Permitting or prohibiting nonbinding votes is typically left to the discretion of the chajrman of the meeting.

“Tp avoid chaos at the meeting, the unit owners should respect the role of the chair to control the flow
of discussion,” he said, adding that while the new-business portion of the mesting can be a forum to raise
complaints. or address issues of concern, the chairman is not required to allow 2 nonbinding vote,
“Frequently, that is a prudent course, since the issue being considered may not have been properly aired to
the unit owners before the meeting,” Mr. Jacobs said. »

He said that if the unit owners believe that a board member has stifled their voice, they can petition for
a special meeting to take a binding vote on 2 specific issue or to remove the offending member. “The
bylaws set out the requirements for taking such actions,” Mr. Jacobs said, adding that a petition by unit

. owners — the number of signatures needed generally ranges from 10 to 33 percent — is usually required.




Excerpt from

NEW YORK TIMES, REAL ESTATE SECTION
Sunday September 1, 2002 ‘ :

A CONDO BUILDING UNDERBILLS A CHURCH

Q Our condominium building consists of 32 residential units and a church. We just found out that the
condominium board has been approving incorvect building budgets drawn-up by the management
company. For the last 10 years, the common charges for the church were not computed in accordance with
its sharing responsibility as documented in the condominium bylaws. Thus, the church was billed about 50
percent less than it should have been. Moreover, according fo the condominium bylaws, the church should
have had its own water meter. Two years ago, we found out that if does rot have its own meter but is using
water from the building that is being paid by the residential owners. The board is now charging the church
20 percent of the total water usage. Can the condominium board reclaim back from the church the charges
the church should have paid over the past 10 years? ... Alfred Tai, Holliswood, N.Y.

A Kenneth Jacobs, a co-op lawyer with offices in Manhattan and Yonkers, said that since the
condominium documents represent a contract among the unit owners, the church has a.contractual
obligation to pay its predstermined share of the common charges. And since the condo bylaws anticipated
that the church would have its own water meter, it would not be unreasonable for the board to bill the
church for such charges in proportion to the church’s share of the common charges.

If the church refuses to reimburse the condominium for jts unpaid water charges and common charges
for the 10 years that have passed, Mr. Jacobs said, the condominium association could sue the church for
breach of contract. However, he said, since there is a six-year statute of limitations for a breach of contract
actions in New York —that is, a plaintiff can go back only six years to recover damages — the most the
condominium could recover from the church would be the unpaid charges for the last six years. And while

the condominium might also have a claim against the managing agent, that claim would also be limited by
the statute of limitations.




Excerpt from

NEW YORK TIMES, REAL ESTATE SECTION
Sunday May 26, 2002

REPAIRING WATER DAMAGE IN A CO-OP

- Q Several months ago, I repaired significant water damage to my co-op apartment’s bathroom ceiling.
The leakage apparently came from oulside my unit. When evidence of continued leaking appeared, I asked
the managing agent to investigate and to require the responsible party fto make the necessary repairs. The
agent refused, saying that I must deal directly with my upstairs neighbors. Since I have neither the
authority nor the expertise to determine who in the six stories above me is responsible for the leak, this
approach is destined to fail. Who is responsible for finding out who is responsible and for assuring that a
repair is made? ... Douglas L. Beards, Harsdale, N.Y.

A Kenneth R. Jacobs, a co-op lawyer with offices in Yonkers and Manbattan, said that under most
proprietary leases, the co-op corporaﬁon has the right to enter tenants’ apartments to conduct inspections
and make repairs. And while there is generally no specific clause in the lease requiring the co-op to
investigate the sources of problems, there is usually a practical incentive for domg 50.

“If the corporation refuses to investigate the cause of the leak or to repaxr damage, it has potentxal

liability to the letter writer for breach of its obligation to keep the premises in good repair,” Mr. Jacobs -

said.

He said that if the leak is being caused by the acts of another tenant — such as failing to properly caulk
around a bathtub — the other tenant would be responsible for the damage to the letter writer’s property.

But if the leak is caunsed by the failure of a system or structural element owned by the co-op, such as a
pipe leaking inside the wall or a leak originating on the roof, then the co-op would be responsible for
repairing.damage to the plaster or wallboard in the letter writer’s apartment.

Mir. Jacobs added that while the co-op would not be legally required to repaint the damaged area after
it has been repaired, most boards will do so if the damage was caused by the co-op.

The letter writer, he said, should send a certified letter to the board describing the problem and
requesting an inspection to determine the source of the leak. If the board declines to cooperate, Mr. Jacobs
said, the letter writer can sue the co-op for failure to keep the premises in good repair and, if the damage is
severe enough, can seek an abatement in the maintenance charoes based on the co-op’s breach of the
warranty of habitability.




Excerpt from

NEW YORK TIMES, REAL ESTATE SECTION
Sunday Dgcember 2, 2001

' SUBLETTING FEES IN A CONDOMINIUM

Q I own a condominium unit that I rent to a tenant. In the past, the board has imposed a $50 a month
surcharge on rentals. Recently, however, it adopted new regulations increasing the surcharge to 20
percent of the rent for winter months and 30 percent for summer months. It is also imposing on tenants a
fee of $100 a mowth for: use of the Facilities. This is all in addition to the security deposit. Is a condo board
entitled to impose such charges? ... Daniela Fahey, Warwick, NY. )

A Kenneth Jacobs, a lawyer with offices in Manhattan and Yonkers, said that condominium associations
may exercise a measure of control over the leasing of units, but only if the authority to do so has been
granted in the condominium’s declaration or bylaws. Most condominium association documents, however,
do not contain such a provision, he said, but grant the association only a right of first refusal.

Even when such authority has been provided, however, Mr. Jacobs said, the fees charged cannot be
penalties but must bear a reasonable relationship to the expenses incurred by the condominjum in
connection with the transaction. For example, Mr, Jacobs said, in cases involving co-ops, the couris have
invalidated sublease charges equal to 30 percent of the rent. _

«A court would be likely to apply the same principles to invalidate a high-percentage fee for leasing 2
condominium unit,” he said, adding that a reasonable flat fee, perhaps based on the number of additional
occupants, would be more likely to be upheld. The same standard would also apply to fees charged for the
- use of common facilities, he said. _ ]

“Generally, condorninium boards have broad rights to regulate the use of common facilities like
parking spaces, pools and the like,” he said. “And while the association may reasonably claim that it is
entitled to an additional fee to cover the extra burden placed on its recreational facilities by tenauts, this fee
cannot be a penalty but must bear some reasonable relationship to-the costs the association is likely to
incur,” : :




