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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

X DECISION and ORDER
EDWIN DOMINGUEZ and SYLVIA RAMOS, as directors and
shareholders of, and on behalf of

901 AVENUE H OWNERS CORP.,

Plaintiffs, Index No. 510187/2016
-against-

UNITED MANAGEMENT CORP., ARTHUR
WEINER, MEIR BOUSKILA AND GAIL SCHIFFER,

Defendants.

HON. DAWN JIMENEZ-SALTA

Recitation, as required by CPLR §2219(a), of the papers considered in the review of:
1. Directors and shareholders, Edwin Dominguez and Sylvia Ramos’ (Plaintiffs) Notice of
Motion for Partial Summary Judgment with attached Statement of Facts dated January 9,
2017,
2. Plaintiff, Edwin Dominguez’s Affidavit in support of Motion for Partial Summary
Judgment dated January 9, 2017,
3. Plaintiffs’ Memorandum of Law in support of Motion for Partial Summary Judgment
dated January 9, 2017;
4. United Management Corporation, Arthur Weiner, Meir Bouskila and Gail Schiffer’s
(Defendants) Notice of Cross Motion for Summary Judgment with attached Statement of
Facts dated March 31, 2017;
5. Defendants’ Affirmation in Opposition to Plaintiffs’ Motion for Summary Judgment and
in support of Defendants’ Cross Motion for Summary Judgment dated March 28, 2017,
Defendant, Gail Schiffer’s Affidavit dated March 29, 2017;
Defendants’ Memorandum of Law in Opposition to Plaintiffs’ motion for summary
judgment and in support of Defendants’ cross-motion for summary judgment dated
March 31, 2017,
8. Plaintiff, Edwin Dominguez’s Reply Affidavit in support of their motion for partial
summary judgment and in opposition to Defendants’ cross-motion dated April 18, 2017;
9. Plaintiffs’ Reply Memorandum of Law in support of their motion for partial summary
judgment and in opposition to Defendants cross motion dated April 18, 2017;
10. Defendant, Gail Schiffer’s Reply Affidavit dated April 25, 2017;
11. Defendants’ Reply Memorandum of Law in further support of their motion for summary
judgment dated April 25, 2017.
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Papers Numbered
Notice of Motion and Affirmation/Affidavit Annexed ..................... Plaintiffs 1 [Exh. 1-10]
Plaintiffs 2
Memorandum of Law in Support of Motion ..................ooeinnin Plaintiffs 3, .
Notice of Cross Motion and Affirmation/Affidavit Annexed............ Defendants 4 [Exh. A-I]
Opposing Affirmation and Affidavit Annexed...........ccceeververnnennnen. Defendants 5, 6
Memorandum of Law in Opposition...........ccovvvevriinieniennennenn Defendants 7
Replying Memorandum of Law and Affidavit Annexed............... Plaintiffs 8, 9

Defendants 10, 11

Upon consideration of the foregoing papers, the Decision/Order of this Court is as
follows: Plaintiffs’ motion for partial summary judgment pursuant to CPLR §3212 seeking a
declaration that the resolutions dated March 23, 2016 (Resolutions) are valid and enforceable and
an order directing Defendants to provide the books, records, and property of the Coop to the new
managing agent is DENIED. Defendants’ cross-motion for summary judgment pursuant to
CPLR §3212 seeking a declaration that the Resolutions are null, void, and unenforceable and a
dismissal of Plaintiffs’ request for injunctive relief is GRANTED.

BACKGROUND AND PROCEDURAL HISTORY

901 Avenue H Owners Corporation (Coop) is the owner of an 84-unit residential
apartment building (Building) located at the same address. The Coop is governed by a five-
member board of directors (Board). Plaintiffs Edwin Dominguez and Sylvia Ramos are tenant
shareholders and serve on the Coop’s Board as treasurer and secretary respectively. Defendant
Gail Schiffer, also a resident shareholder, serves as the Board’s president. Defendants Arthur
Weiner and Meir Bouskila (Sponsor Representatives) the Building’s sponsor representatives,
hold the majority of the Building’s unsold shares and sit on the Board’s remaining two seats.
The duties and powers of the Board and its individual officers are set forth in the Coop’s bylaws
(Bylaws).

In 2011 the Board arranged for the Coop to refinance its underlying mortgage. The Coop
obtained a 10-year loan from Sovereign Bank (Lender) at a fixed 4.46% interest rate. As a
condition of the loan, the Lender required the Coop to enter a management agreement with
Defendant, United Management Corporation (United Agreement) for the duration of the 10-year
loan term.

Defendant United Management Corporation (United) was at all times affiliated with the
Sponsor Representatives.! This affiliation was known to all Board members.? In consideration
of their affiliation with United, the Sponsor Representatives abstained from voting on the Coop’s
decision to enter the United Agreement. The remaining independent Board members, including
Plaintiff Dominguez, unanimously voted in favor of the Coop entering the United Agreement.
On October 22, 2011, Defendant Schiffer signed the United Agreement on behalf of the Coop.

! See Dominguez Affidavit {]6-8.
2 Defendant Weiner executed the United Agreement on behalf of United Management as its president. See,
Defendants 4, Exh. E.
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Relevant to this action is the United Agreement’s termination clause. Section 8.1(i)
provides that the Agreement is subject to early termination only in the event there is:

“a default by agent under this Agreement and such default remains uncured for
more than 30 days after written notice thereof; provided, however, that in the case
of a default which is susceptible of being cured but not within a period of 30 days
notwithstanding due and diligent efforts, such 30 day period shall be extended to
such longer period of time as is necessary with such efforts for the curing of such
default if such efforts commence during the 30 day period.”

The Lender also required the Coop to execute a separate agreement, the
Assignment of Management Agreement (Assignment Agreement), wherein the Coop
assigned its rights under the United Agreement to the Lender. Also relevant to this action
is the Assignment Agreement’s prohibition against the Coop from changing management
companies or otherwise altering the United Agreement without the Lender’s prior written
consent:

“3. Borrower hereby covenants with Lender that during the term of this
Assignment: (a) Borrower shall not transfer the responsibility for management of
the Mortgaged Property from Manager to any other person or entity without the
prior written consent of Lender; (b) Borrower shall not terminate or amend any of
the terms or provisions of the Management Agreement without prior written
consent of Lender; and (¢) Borrower shall, give Lender written notice of any
notice or information that Borrower receives which indicates that Manager is
terminating the Management Agreement or that Manager is otherwise
discontinuing its management of the Mortgaged Property.”

Plaintiff Dominguez avers in his affidavit that in the following years the tenant-
shareholders had become dissatisfied with United’s management, that United had been
unresponsive to the tenant-shareholders’ complaints, and that the Building had become run-
down.? As aresult, Plaintiffs took it upon themselves to solicit proposals from other
management companies in order to hire a new managing agent to replace United. Plaintiffs
decided to hire the Andrews Organization (Andrews) to be the Coop’s new managing agent.

During the final moments of the Board meeting held on March 23, 2016, Plaintiffs

introduced and purport to have passed the Resolutions from which the current litigation arises.

Within these Resolutions, Plaintiffs resolved to do the following: to terminate the United
Agreement and replace United with Andrews as the Coop’s new managing agent, to retain the
law firm of Samson Fink & Dubow, LLP to represent the Coop, and to authorize all Board
members excluding the Sponsor Representatives to execute these contracts on behalf of the
Coop. Defendants Schiffer, Bouskila, and Weiner voted against the Resolutions. However,

| NDEX NO. 510187/2016
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Plaintiffs did not count the votes of the Sponsor Representatives due their “disqualifying conflict

of interest” concerning their affiliation with Defendant United.*

3 See Dominguez Affidavit J15.
4 See Dominguez Affidavit §19.
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